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WHY DEATH CAN BE EMOTIONALLY
SSING

y

A. McEvoy*

ssociated with the tort of the unintentional
relating to the mishandling of dead bodies.
t tort theory has been used as a basis for
nay also prove helpful to instructors seeking
-of negligence.

; of tortious conduct involve plaintiff’s claim
distress suffered due to the mishandling of
ases in which the bodies and ashes of dead
roperly buried which have led in some cases
lants in the cases described in this paper are
medical examiners. Interestingly, the cases
e settled out of court.

nd its consequences can provide instructive
1 Environment of Business courses who are

N FUNERAL HOMES AND HOSPITALS

stember, 1997; Willie Taylor had died in St.
er, when Margaret Taylor, Willie’s widow,
t at the funeral home did not look like her
a silver ring Willie never owned, Margaret

sons Funeral Home of her concerns but an
10oon when James Hewitt, a co-worker at the
oyed came to pay his respects he also noticed

rsity, Fairfield, Connecticut

























































that is taxable to whomever receives it. If paid into a trust or estate, fiduci
principles come into play, which are beyond the scope of this paper. Ifa
is large enough, pension accounts could also be subject to estate tax. T
effect of this double whammy of taxation is ameliorated by making pensic
over as long a period of time as possible. Also, lessening the impact of th
a special tax law section which permits a deduction on the tax return
(including an estate or trust) required to pick up the retirement benefits in
allocable estate tax attributable to the inclusion of the retirements benef
estate.”> The estate planning implications of retirement accounts is also a
for many people. This must also be taken into account in planning, but a
the scope of this paper. '

CONCLUSION

Unfortunately, the rules reearc ow distributions from an IR¢
retirement plan are taxed are ., -..nplicated. It is therefore no w
is such a confusing area to le Planning for retirement plan distrib
a sophisticated knowledge « taxation, estate taxation, trust law
compensation. Even many ¢ ax experts are often befudd.led. by t
complex rules. However, tt tist and therefore anyone w%shlng t¢
tax impact of retirement dist nust seek out competent advice.

ENDNOTES

Or Is It?, Business Week, January 12, 1998, at 3

ts, Business Week, April 27, 1998, at 32.

nces to “he or she,” the owner of the retirement

’ or “him,” and the spouse will be referred to as
“hers,” or “her.” Although the account is being given to the husband, to eq
the wife will be the survivor.

STR.C. § 72(t)(1) and 72(t)(2)(v). The 10% penalty does not apply in the ¢
or disability.

LR.C. § 72(t)(2)(A)(i), (iii). References herein to "LR.C." are to the Inter
Code of 1986, as amended.

®LR.C. § 72()(2)(A)(i)-(iv).

TLR.C. § 401(a)(14).
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01(@)(9)(C).

L § 416(1).

t02(c).

1405(c).

02(c)(3).

rollover is permitted. LR.C. § 402(c)(1). In other word, the employee does
roll over the entire distribution. To the extent not rolled over the distribution
income tax, and possibly the 10% penalty tax.

r direct transfers between IRA accounts, an individual is restricted to one tax-
- within the one-year period beginning with the date of the last distribution.
)(d)(3)(b); Rev. Rul. 78-406, 1978-2 C.B. 157.

2(1)(2)(A)(1). The 10% penalty does not apply in the case of death or

R.C. § 72(t)(2)(A)(ii), (ii1). The waiver of the 10% penalty for employees
rom service after attainment of age 55 does not apply for distributions from
ts. LR.C. § 72(t)(3)(A).

noted that the minimum distribution requirements do not apply to the new
3A(c)(5). This would include amounts rolled over into a Roth from a regular
974(a). The excise tax is reported on Form 5329. The tax may be excused if

nable error and steps are taken to correct the insufficient distribution.

stancy tables for Single Life and Joint Life and Survivor Expectancy may be

§ 1.72-9 (as amended in 1986) and IRS Publication 590. More extensive life
ables may be found in IRS Publication 939.

J1(a)(9)(D).

J1(a)(9)(E); Prop. Treas. Reg. § 1.401(a)(9)-1, D-2 (1987). All references
op. Treas. Reg." are to Proposed Treasury Department Regulations

the Internal Revenue Code of 1986, as amended. The proposed regulations
will be applied by the IRS in issuing rulings and examining returns pending
of final regulations. If final regulations are less favorable, they will not be
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STUDENTS’ VIEWS OF THE ETHICAL IMPLICATIONS OF THE .
CONTRACT DAMAGES

by

Arthur M. Magaldi*

One approach in determining whether - 'aw is effective is to determine
o h oo - -onents of the law at the time of 1

es for its passage, e.g., when the
sther the law accomplishes the g
«ct on its effectiveness. A relatec
-law in question moves people 11

:nerally accepted that the goal of
oss caused by the breach. Itis c
1ntiff in the same financial posit
veen properly performed. A stuc
:onclusion that the law of contrar
yerly compensate victorious plai
riter has concluded that in failing
he law encourages parties to con
contracts protected by the know
pensate for those breaches. The
>al conduct.

Concerns about the failings in the laws of contract damages centered o

failure of the law to compensate for reasonable attorneys’ fees when the defen
not make a good faith attempt to perform the contract, and the failure to comp
the mental distress or stress caused by the breach when the defendant did not 1
good faith effort to perform the contract and the mental distress or stress was 1
foreseeable by the defendant. With co-author Ivan Fox. “Contract Damages: .

for Reform”' set forth below:

1. In cases where a breach of contract has been clearly establishe:
trier of facts determines that the defendant did not make a reas

"Professor of Law, Lubin School of Business, Pace University, New York, Ne¢
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| faith attempt to perform the contract, the trier of the facts may award
sonable amount of damages for attorneys’ fees.

ises where a breach of contract has been clearly established and the

of the facts determines that the defendant had reasonable grounds to
see that the breach would cause substantial mental distress and that the
ndant did not make a reasonable, good faith attempt to perform the
ract, the trier of the facts may award a reasonable amount of damages
nental distress.

€ cases where damages are awarded for attorneys’ fees and/or mental
ess, where the trier of the facts is the jury, the jury shall state the

unt so awarded. If the trial judge deems the amount(s) awarded to be
ssive, the trial judge shall have the right to reduce any amounts so
-ded to a reasonable amount.

nt for students to consider the effectiveness of specific laws and to

it to which laws accomplish their stated or traditional aims. Students
tand the ethical implications of our laws. With such understanding,
ethical gnidelines for use in their affairs and also offer input in setting
uture. Knowing and understanding the views of students is critically
" the necessary exchange and sharing of knowledge which is

» education. To help students evaluate the effectiveness of the laws of
nd to consider the ethical implications of such laws, the survey, which
s paper, was created. The purpose of this paper is to set forth the
dents on the effectiveness and the ethical implications of the laws of

consists of nine statements concerning the laws of contract damages
lications of those laws. The students are asked to register one of five
tatement. The responses range from strong agreement to strong
opportunity to indicate that the student has no opinion on the matter is
: Appendix A for a copy of the survey. Three hundred fifty students in
environment classes were surveyed. All of the students had exposure
1on through their studies and as a captive audience provided a 100%
1very few cases, students did not register a response to a particular
tement and comments on the observations of the students are set forth

- at detailed statistical analysis is attempted. Rather, this paper

the sense of the views of the students.

Survey and Findings

to complete those contracts entered into in a fair and free manner.

sver whelming support for this position with only one student
strong disagreement and five students registering disagreement. It
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Conclusions

The laws establishing contract damages originated centuries ago. Signif
principles of the damage laws remain in effect relatively unchanged.

In earlier, simpler times, perhaps it was feasible an/or advisable to repre:
oneselfin litigation. Today, with the acknowledged complexity of business mat
of life itself, most people would be neither competent nor confident representing
themselves. Most would turn to attorneys for legal representation. The respons
students seem to recognize this fact by strongly advocating that a victorious plai

should be entitled to a reasonable == F~- ~##~—awe’ f2aq ]t should be noted th:
responses indicate very strong sup 1 that the ethical course
when a contract is breached is to ¢ sgrieved by the breach.
students’ responses recognize that for reasonable attorney:
often leaves the innocent victim o 1e compensation. Ther
conclusion is reached that the law 5 not encourage ethical
i.e., and true compensation for the :ach.

noting. First, the survey elicited the si
did not make a good faith effort to per
.ed these matters are aware that unscruj
rohibition of awards for attorneys’ fees
y elect the unethical choice of breachir
1e knowing that the cost of paying one’
wsuit impractical.

ertainly present throughout history, bu
: contains a high amount of stress. The
| and physical illnesses is well docume

are to receive that which one has contr:
s. In situations where it is established
rt to perform the contract and the defe:
: breach would cause mental distress, tl
o compensate the victim of the breach in

for thlS loss. The students would seem to be in agreement with the following p

Since there is no recovery for attorneys’ fees and damages due to stress
mental disturbance caused by the breach, the law does not properly con
those aggrieved by the breach. In failing to do so, the law encourages t
unethical choice of contract breach over contract performed. As the la
stands, a party who does not wish to do what is contractually called for
what is due, may refuse to do so and put the other side in a position wh
incur the cost of an attorney to pursue its rights. Upon a successful cor
the case, the plaintiff must still absorb the expense of paying the attorn
worst, the breach g party has simply postponed doing what was require
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ggrieved party does not persevere through lawsuit, the breaching
ompletely avoid the responsibility for the breach. In any event, the
arty is not called to account for whatever mental distress or stress the
;aused in spite of the fact that it may have been clear that such distress
s a probable consequence.”

e students seem to reflect thoughtful consideration of the issues raised
¢ and a high degree of ethical integrity. The students strongly

| the fulfillment of one’s contracts and in the event of failure to do so,
1e aggrieved party. Their strong support for the inclusion of

s’ fees where the breaching party did not make a good faith effort to
't would seem to be an attempt to truly put the victorious plaintiff in
intiff would have occupied had the contract been properly carried out.
1antify would be an award from mental distress of stress reasonably
aching party and caused by a defendant who failed to make a good
rm. Accordingly, although the students supported such awards, their
arly as strong as their support for the attorney’ fees.

s the students expressed that it was ethical to compensate for breaches
.1t was appropriate to include in such compensation sums for

s’ fees and mental distress, their support for the proposition that the
yrm was not encouraging ethical action followed logically. Further,
'ly supported the proposition that the trial judge should have the right
mnable sum any excessive amount awarded for attorneys’ fees or

di & Ivan Fox, Contract Damages: A Proposal for Reform,J. of L. &
,at 6.
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AN OVERVIEW OF THE COMPOSITION, STRUCTURE AND LAWS O}
EUROPEAN UNION .

by

Winston Spencer Waters*

INTRODUCTION

' The European Union is one of the most important and closely watched

International regional organizations in the World today. This organization has a
2 United Sates and Canada combined.
ig some 367.7 million people in the fii
d gross national product (GNP) of $6,
»y far the United States’ largest comm
1 trillion in exports and services for A
U.S. Department of Commerce, is fot
Canada or Japan.’

ation of the history of the European U
zan Union. It examines the internal
.Union. Finally, a review of some of
similar laws from the United Sates.

e ashes of World War IL* Its goal wa

.new start for a continent whose politi
et A iissvans s wanmeon - =y —dtegrated.” World War II left in its we
economic as well as human destruction throughout Europe.® To help rebuild Eu
U.S. Congress passed the Marshall Plan, a $13 billion aid package.” A sixteen ¢
Organization for European Economic Cooperation (also referred to herein as “O
was established to facilitate utilization of the aid as well as to improve currency
combine economic strengths, and improve trade relations.® However, the OEEC
appear strong enough to provide the necessary economic growth.9 Thus, further
cooperation were initiated.'°

*Associate Professor of Law, Adelphi University, School of Business, Garden (
York.
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e 1950’s, European nations had been working toward a real common
nating the financial, technical, and physical barriers that traditionally
between those nations.!" The nations had a common philosophy,

non market should be developed to : eliminate all restrictions to the free
sapital, and person, and allow for the harmonization of economic policies,
nmon external tariff."?

sursor of today’s European Union was effectively the European Coal and
ty (“ECSC™), which came into force in 1952." Unlike other organization,
nembers-Belgium, the Federal Republic of Germany, France, Italy,

id the Netherlands-quite consciously sought to sow the seeds of greater
-ation and lasting peace by pooling all their coal and steel production

¢ organization."*

iterrelated treaties constitute the EU: The European Coal and Steel

ZSC) Treaty, signed in Paris in 1951, the European Economic Community
vhich has since been renamed the European Community (EC) Treaty',

+in 1957, and the European Atomic Energy Community (EAEC or

y, also signed in Rome in 1957. 'S The European Economic Community
blished via the Treaty of Rome. These three treaties form the basis for the
- have become an integrated system of regional international organization

; the European Union."’

ieir adoption, the original treaties have been amended several times. In
bers ratified a treaty establishing common institutions for all three

Under the Merger Treaty signed in 1965, however, the three entities
common institutions, and the three entities agreed to have common

1 reference was typically made thereafter to the European Community, or
, most tariffs within the EC had been eliminated. In 1986, the EC

2d the Single European Act, which furthered the objective of attaining a
an market'” creating as of December 31, 1992, a single internal market

IS.

\astricht Treaty (more formerly known as the Treaty on European Union),
and adopted in 1993,% sets as its goals the establishment of a monetary
adoption of a Social Charter.”! The European Community (EC) became
Jnion (EU) when the Treaty on European Union, otherwise known as the
aty, came into force in November, 1993.22 The Treaty also added to the
tet (now called the internal market) the ambitious goals of the Economic
n (the EMU) and political union of the member states.” By 1995, the EC,
mown, as the European Union had become a single integrated European
ade up of fifteen European nations.**
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There are three stages to the Common Market. First, there is the internal
where resources move freely across member nations. (for Example, one can get
any 15 nations, can go to a bank in any of the 15 nations, etc.) This became effex
January 1, 1993. The second stage is for the monetary union to go into effect, Ja
1999. There will be a common currency, a central bank and common monetary {
Of the 125, three sates have dropped out of this part despite meeting the criteria,
United Kingdome, Sweden, and Denmark. Greece was unable to meet the criteri
second stage and consequently withdrew from the first round. However, Greece
started preparing to join the second stage in round two by devaluing its currency.
Monetary Union will establish a Comm Central Bank-The Eurofed in Frankfort,
Germany. Stage three is set to take effect on T~~uary 1, 2020. It will establish a
defense policy, a common foreign policy and an countries will give up their natic
identity and national sovereignty.

MEMBERSHIP TO THE EUROPEAN U. N

7 community (Euratom) was establis
ssembly had rejected a European D
y, Italy, the Netherlands and Luxem
nilt around the free movement of we
he Treaty of Rome outlined three gc
a European common market-that is,

11d move freely from one country to
5

reland and the United Kingdom to ¢
y admitted in 1973 following diffici
ieral de Gaulle, used its veto twice,
nent, which increased the number o
.matched by further deepening, the

 for social, regional and environmer
. Spain and Portugal became memt

163£5U in 1995. Some believe that tt

The EU scrutinizes countries applying for membership in a very intricate
detailed manner. A detailed investigation and analysis is made of a country’s ec
social, political and human rights policies.

INTERNAL ORGANIZATION OF THE EUROPEAN UNION

A. Council of the European Union

The Council of the European Union is the main decision making instituti
is also known as the Council of Ministers.*? It is composed of a variety of differ

50

1 the member countries.> For example, when issues concerning fishing are
d, the “Ministers of Fishing: from the different EU States come together.**

ouncil of the European Union is the main decision making 1nst1tut10n

\as the final say in legislative matters in cooperation with Parliament.”® It is
r the policy area under discussion at a given meeting: foreign affairs,
dustry, transport, the environment, etc. 71t legislates for the European
political objectives, coordinates their national golicies and resolve

tween themselves and with other institutions.”™ Some matters require

ile others require only a majority vote. * Ttis the EU’s legislature, as it

h in certain areas specified by the Single Act and the Maastricht Treaty it
iction with the European Parliament.*’

ially, the Council of Ministers is the dominant institution at present, with
verride the Parliament and direct the Commission.*! It is responsible for
fecisions on the basis of Commission proposals.*

ouncil and parliament also have joint control over the Union’s budget
idopts international agreements negotiated by the Commission.** The
ponsible for coordinating the general economic policies of the Member
:cides some matters by qualified majority voting, and others by unammlty
:y of the Council rotates between the Member States every six months:
June, July until December. It must arrange and preside over all meetings;
sptable compromises and fund pragmatic solutions to problems submitted to
seek to secure consistency and continuity in decision makmg

Commission

sle Commission for all three Communities (the ECSC, the EEC and

; created when the Treaty merging the executives entered into force on

} The role and responsibilities of the European Commlssmn place it firmly
»f the European Union’s pohcy-maklng process.” ° In some respects, it acts
f Europe, from which the other institutions derive much of their energy and

‘ommission’s major responsibilities are divided into three categories:

posals for legislation, watching over the Union’s treatles and managing and
ion policies and international trade relanonshlps A Commission

tion does not bind member states or their citizens.’

“ommission of the European Union proposes and later implements European
line with the treaties.>

“ommission enjoys a great deal of independence in performing its duties.”

the Community interest and takes no instructions from individual Member
: members of the Commission must operate independently of their national
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Historically, small retailers put pressure on Congress, and C_ongress gesponded by
legalizing RPM with the passage of the Miller-Tydings Act in 1937.

Second, it is suggested that RPM might make tacit collusion among ]
manufacturers easier to maintain, but little empirical evidence supports this theory.
According to this theory, if retail prices are fixed, a retailer will have little incentive to
cheat on the agreement and reduce prices. Because the price reductions cannot be passe
on to customers, the cuts are likely to have a limited effect on the cheater’s market share

Third, RPM might prevent retailers from selling high-quality products gt low
prices or as “loss leaders”. According to this theory, if a high-quality product 1s

oo o ' - - ="~ to think of the product as a low
in the long run. Both Levi jeans and
yhenomenon when they moved away
'C to abandon RPM in 1977. Initiall:
lost significant market share to
iren and Calvin Klein. Similarly,
me more widely available.

ment that some products require higk
M or vertical integration can ensure
posing RPM on their retailers,
sompete on price, but instead, would
1 the absence of RPM, some retailers
, but costly, service and charge high
y service and charge low prices.

ed, good service dealers, but

ed dealers. The low priced dealers
7ided by the high priced, good servic
ket. The prevention of a significant
> justification for RPM. However, th
-of items such as automobiles,

ss, for which in-store pre-sale service

The Rule of Reason

The first major interpretation of this statute came with the decision in Standard
0il Company of New Jersey v. United States’. In his opinion, Chief Justice Edward
White said,

It is obvious that judgment must in every case be called into play in order to
determine whether a particular act is embraced within the statutory classes, and
whether, if the act is within such classes, its nature or effect causes ittobea
restraint of trade within the intendment of the act. If the criterion by which it is
determined in all cases whether every contract, combination, etc., is a restraint

76

trade within the intendment of the law, is the direct or indirect effect of the acts
involved, then of course the rule of reason becomes the guide'’...

1his dissent to the decision'!, Justice Harlan maintained a Rule of Reason Approach had
een rejected in the earlier case of United States v. Trans-Missouri Freight Assn.'2. In
1at decision, Justice Peckham, speaking for the majority said,

What is the meaning of the language as used in the statute, that ‘every contract,
combination in the form of trust or otherwise, or conspiracy in restraint of trade or
commerce among the several States or with foreign nations, is hereby declared to
be illegal?’. Is it confined to a contract or combination which is only in
unreasonable restraint of trade or commerce, or does it include what the3
language of the act plainly and in terms covers, all contracts of that nature?...The
arguments which have been addressed to us against the inclusion of all contracts
In restraint of trade, as provided for by the language of the act, have been based
upon the alleged presumption that Congress, notwithstanding the language of the
act, could not have intended to embrace all contracts, but only such contracts as
were in unreasonable restraint of trade...In other words, we are asked to read into
the act by way of judicial legislation a exception that is not placed there by the
law-making branch of the government, and this is done upon the theory that the
impolicy of such legislation is so clear that it cannot be supposed Congress
intendgd the natural import of the language it used. This we cannot and ought not
to do.

enceforth, most antitrust claims are handled under the Rule of Reason under which the
urt reviews a number of relevant factors, however, some types of restraints on trade
ave such predictable and pernicious anti-competitive effect, and such limited potential
)T pro-competitive benefit, that they are deemed unlawful per se'*. According to one
:holar,

Antitrust reflects the never-ending conflict between the desire for certainty and
the desire for flexibility that is as old as the processes of the law itself. Whereas a
per se rule immediately brands the operative facts embraced by it as
unreasonable, the Rule of Reason opens the way to reliance upon a broad range
discretion in weighing the evidence of defenses of justification compatible with
the purposes of the antitrust statutes. The Rule of Reason operates through a
process of inclusion and exclusion in a case-by-case consideration of all the facts.
The per se illegality doctrine operates by converting predetermined single-fact
categories into fixed rules of law. "

0 be per se unreasonable, a practice must be inherently harmful to competition and
1ould be readily recognized as unreasonable and, hence, illegal without further
;onomic inquiry.'® An inquiry into the relevant economic product market and
sographic market as well as the defendant’s economic power within those markets
ould be pertinent and necessary.'’
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requires retailers to pay a fixed fee for the right to sell the product, volume discounts
disguised in the form of manufacturer rebates and minimum purchase requirements. The
authors conclude that a great deal of existing RPM agreements have a positive or neutral
effect on economic efficiency and welfare and each antitrust case over RPM should be
analyzed in detail to determine whether there is a positive or negative effect on economic
efficiency. The Supreme Court’s decision to alter the standards of antitrust violation
from per se to one governed by the Rule of Reason is a step in the right direction.
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Once the contract has been properly drawn, signed and recorded, the conservat;
easement (or restriction) in favor of an organization or public agency is binding
present and future owners of the property with regard to the restrictions.” Under 1
easement, a landowner retains all rights in the property but the land must be used in a w
consistent with the restrictions. The easement can also be drafted to protect only cert:
sections of the property.

In addition, the easement can be written to last forever or for a specified period
time. The landowner is also required to allow the grantee-organization or agency to
on the property regularly to determine that the restrictions are not being violated.* T
grantee may require the owner to correct any violations and restore the property to
condition prior to the infraction.’

Conservation easements differ from another land use device called a restricti
covenant which is also a means to control the use of property. In the latter, the right
develop a property in a certain way is restricted without the involvement of a third pa
such as a government entity or land trust organization . All that the landowner needs
do is to execute a deed to the property which includes the covenants.

Under a restrictive covenant, development rights are not being donated to
charitable organization, there -~~~ - *~— advantages, nor is there a “watchdog” to ma
sure that the restrictions are h orcement of restrictive covenants is by a priv:
lawsuit between similarly-situawu paiuvs.® Restrictive covenants do not guarantee tl

placed on the property, the land cannot be develop
1e property to reflect this fact.

1g a conservation easement. First, to achieve a t
anently placed under the easement. Second,
vation easement is that the landowner grant it tc
the qualified groups for tax purposes are lo
zations.  According to the nomenclature of t
tion agrees to “hold” and enforce the easement.®

How is a conservation easement enforced? The grantee-government or organizati
is required to monitor the restricted property to assure that the provisions of t
conservation easement are obeyed. Monitoring “normally involves a periodic walk by
person from the organization or agency through the property and a subsequent writt
report listing the current uses.”

When the easement is created, photographs of the site should be taken to docume
the condition of the property. This careful documentation of the property assures that t
landowner will comply with the terms of the easement. The purpose of such a survey
to determine what is on and not on the property at the time the grant is made. TI
protects the grantor-landowner from a subsequent claim that there has been a change
the property that compromises the income tax deduction and property tax assessment."
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The initial inspection however should not be the last because the land trust or
overnment grantee of the easement has the obligation to inspect the property to
etermine compliance with the provisions of the easements. The grantee is responsible to
10nitor the land annually by walking the property and preparing a written report noting
ny changes in the use of the property from the previous visit. The walk should also be
erified by photographs noting the date of the visit.

If no changes have occurred such fact should be noted. If there have been changes
uch as a road, a building or other evidence of non-compliance, a copy of the report
hould be sent to the landowner to verify the condition of the property.'

Can the grantee be held liable for failure to enforce the easement? While case law
» unclear, there are incentives for the grantee to enforce the easement. Any land trust
roup that has been granted tax exempt status by the IRS risks losing that status if it does
ot operate in a manner consistent with the stated charitable purposes of the
rganization.” If a local government is the grantee, it would not be subject to this
roscription.

Second, organizations who undertake monitoring activities are or should be
roponents of the environment and should take their watchdog obligations seriously.
herefore grantees who undertake the enforcement of such easements should be drawn
om directories maintained by the state Departments of Environmental Protection."

AX CONSEQUENCES

An important advantage of the conservation easement to a landowner is the tax
»msequences. The conservation easement provides for the reduction of property taxes
1d estate taxes for landowners and their heirs.

The 1997 Taxpayer Relief Act™ provided the impetus for the creation of the
servation easement. This law which became effective on January 1, 1998 relieves the
ressure on heirs to sell land to developers to pay estate taxes.” It comes at a time when
ie generation which came of age during the Depression and World War II, and
cumulated much wealth in the form of real property, is passing away and leaving the
roperty to its “Baby Boomer” children. The latter need to mitigate the tax implications
{ the passing of the property as well as to satisfy a desire to reserve some land in its
atural state.

The key provisions of the 1997 Act are:

It cuts estate taxes up to 40% on land that is left undeveloped under a conservation
€asement.

It gives heirs nine months after the death of the property owner to create a
conservation easement.

Land eligible for the easement must be within 25 miles of a national park,
metropolitan area or wildemess area, or within 10 miles of an urban national forest.

The exclusion is subject to a cap of $100,000 in 1997 but increases incrementally
to $500,000 by 2002.
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e Permits tax-deductible conservation easements on the land if mineral or surface rig
are separately owned as long as the possibility of extraction is low which nr
encourage land conservation in the Western states.'

While there is no minimum amount of acreage required to create an easement, I
regulations mandate that an easement protect land that “provides a significant put
benefit.” Property with “significant public benefit” includes historic sites, animal or pl
habitat, or land dedicated to preserving natural resources.

CHANGING THE CONSERVATION EASEMENT

As with any document involving real property, careful attention should be gi
’ "7 °  the Statute of Frauds, any grant of Iz
wurt. Because it is a deed, it must

ifer of an interest in land.

| easement may be difficult since b
;. There is the additional considerat
of the easement no longer owns it.
1sement on which a tax deduction v
ceptable to the grantor, the grantee :
easement stricter by providing m
ent to the easement that provides m
ngs.

sstrictions? A change in the easem
zation because the latter must abide
‘hich an easement can be changed,
ourt determines that due to a chang:
e easement no longer applies.'’

as a positive impact on the environmr

-awbacks. First, placing a conservai

1se the use of the land is limited.

a mortgage on the property will hav
agree 10 SUDOIAINALE IlS LTI WU LUT SadoiivliL. Therefore, there must be a mortg
subordination agreement which gives the easement priority over the mortgage. The .
is a factor because it will not approve an easement that is subject to a mortgage.”

There is a second negative feature. To obtain tax benefits there may

have to be public access -- physical or visual -- to the easement. Public access is
. ’9 : 2
an issue because the “conservation purposes” test must be satisfied.”
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¢ “conservation purposes” test can be satisfied in one of four ways. The
perty preserved:

1. Will provide public recreation or educational opportunities.
2. Contains a valuable plant or animal habitat.
3. Will result in the preservation of significant open space in an area

where the public can enjoy it or where a published government
policy of some kind has mandated that property in a particular
geographical area should be preserved.

4. Will result in the preservation of some historically significant
buildings or property.”!

Under the first and second tests listed above and for the first part of the third,
ysical access must be granted.

In addition to benefits of the federal Taxpayer Relief Act, there are potential local
dperty tax abatements. Since many municipalities assess property taxes according to
> “best and highest use of the property” property may be assessed at a higher value as a
tential building lot rather than as forest land.?

The grantee-organization or agency benefits from the conservation easement
cause it protects land without the groups’ having to purchase it. The desire of towns
d municipalities for open space can be achieved by the easement device without a
‘ality having to spend taxpayer dollars and suffer the expense of maintaining the land.
city or town’s cost is confined to the cost of inspection. A conservation easement
ows property to remain in private hands subject to property taxes,” which also benefits
:al governments.

The trend toward creating easements has also been encouraged by the fact that
ny state legislatures have passed the Uniform Conservation Easement Act*® (UCEA).
ere are a few states that have not yet passed this law so common law principles of
ntract law and easement law must be relied upon in deciding issues that may arise in
m.ZS

TIGATION AND THE CONSERVATION EASEMENT

While there have been few cases in which the issue of conservation easements
ve been litigated, the case that is cited as establishing the validity of the device is
rkinson v. Board of Assessors of Medfield.?
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Because easements are perpetual, there can be no changes in the use of the
and subsequent land owners may chafe at the restrictions, because it limits what the
do.

Can an easement then be terminated? Usually a conservation easeme
designed to be perpetual. But some extraordinary circumstances will end it. Em
domain occurs when the government takes land for public use, so such a taking
terminate the easement. So too would an easement end if the property were sold
foreclosure sale which means the purchaser takes title to the property fre
encumbrances.**

Perhanc the mact ~amman wasy far ~~ ~~~ement to end, and this will become
umstances or non-enforce- ment. 1
used for a purpose other than
ed conditions, the easement would
have been numerous violations o
mers of the property or the gr:
lax in enforcement. If there is
e then decided to enforce the easer
e renewed enforcement.’’

| as a valuable device for protectiny
hey are seen as a panacea to preset
and overbuilding threatens the land
il protection and federal and loca

easements can stymie future econ
ver tax revenues for local governir
m, recreation and other local serv
ypriate device for controlling land
e ettt eppnnnae, avs pevas sapwe. With @ conservation restriction, a si
landowner can dictate the use of land without community participation or public heari

For example, actor/director Robert Redford dedicated 860 acres near
Sundance, Utah resort as a nature and wildlife preserve. The Redford family donat
permanent conservation easement to a private group, the Utah Open Lands Conserv:
Association, so the land can never be developed. Undoubtedly Redford, a dedic
environmentalist, has the goal of protecting a scenic habitat and watershed but the:
also a private gain under the IRS regulation. Perhaps Redford’s land might have ha
highest and best use as a park that could be enjoyed by the public or used for econc
development.*®
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Since these easements have only been used for a short period, there is little case
law to indicate how they will be enforced. As the Connecticut case discussed in this
paper indicates, the process of enforcement can be a lengthy and expensive one,
especially if one is dealing with a recalcitrant enforcement agency and obdurate land
owners. More time will have to pass before the true efficacy of the conservation
easement as an effective protector of the land can be conclusively determined.

Yet creation of such easements does have a desirable purpose as society becomes
increasingly concerned about the degradation of the environment, open space and
habitats. ~Since most desirable ecosystems are in the hands of private parties, there is a
need to protect habitats which, once lost, can never be reclaimed.”
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PUNITIVE DAMAGES AND THE BMW CASE

by

Robert Wiener*

INTRODUCTION

Dr. Ira Gore Jr. sued BMW for nondisclosure of acid rain darl}age to his car.
jury awarded him $4 million in punitive damages.' Is there something wrong with
picture?

Do marketing law suits such as this one (decided by the U.S. Sppreme Court
past term) and the McDonald's coff  ase’ make any sense? Do pumtive damages s
a legitimate purpose? If so, how _...uld they be calculated? Are there constitutl
caps? Should the matter be left t¢ 1gress?

THE STORY

Mo Tom Moen T wvenes ¢ to German Auto, Inc., a BMW dealer in Birming}
He selected a 1990 BMW 5351 which he purchasec
ard College and Duke Medical School alumnus, sign
an "Acknowledgement of Disclosure" stating that
»d undisclosed damage and he had inspected and agres

about nine months, still unaware of any problem W?t}
automobile detailing shop, "Slick Finish," to make 1t
1d appear.™

Slick Finish discovered that the car had been repainted in place:_s.4 ‘ Fur
investigation revealed that the car had sustained acid rain damage to its ﬁmsh in tr:
from BMW AG's manufacturing plant in Germany to the vehicle preparation cente
BMW NA, the American distributor of BMW automobiles, in Brunswick, Georgia (
companies with whom Gore had no direct dealings).

* Associate Professor of Legal Studies, Lubin School of Business, Pace University, N
York, New York
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BMW NA company policy was not to disclose any damage costing less than three
percent of the manufacturer's suggested retail price (MSRP) to repair to a dealer or to a
customer. Gore's automobile cost $601 to refinish, about 1 1/2 percent of the MSRP, so
BMW NA told neither Gore nor the dealer about the refinishing.

Gore found out what had happened and sued German Auto, BMW AG, and BMW
NA, arguing that their failure to disclose the car's paint history to him was fraud,
suppression of a material fact, and breach of contract. As to BMW AG and BMW NA,
the trial judge only submitted the suppression claim to the jury. The jury determined that
the damage reduced the car's value by about 10 percent or $4,000 and therefore decided
for $4,000 in compensatory damages against all three defendants. In addition, it judged
that the BMW defendants were liable jointly for $4,000,000 in punitive damages, based
on their gross, malicious, intentional, and wanton fraud. The trial court entered the jury's
verdict as its judgment. Upon review of the verdict under the standards of Hammond and
Green Oil, the judge also denied the BMW defendants' post-judgment motions. The
3MW defendants appealed the punitive damages award.

The Alabama Supreme Court reduced the punitive damages award to $2 million.’
The BMW defendants once again appealed, this time to the United States Supreme Court

‘RAUD

Gore's cause of action was suppression, Alabama's equivalent, in such a case, to
he common law intentional tort of fraud in the inducement. Gore proved, by a
reponderance of the evidence that BMW made false material representations with
cienter as to the nature of the car it sold to him. In addition, Gore established that he
ustifiably relied on these representations to his detriment. Fore had to satisfy the jury as
> all of these elements or he would have lost the case.

\. False Representation

The jury concluded that when BMW sold a repainted car as new without notifying
s buyer of this fact, BMW was representing that there had been no damage to the car. In

ther words, by painting over the car, the information as to the acid rain damage was
uppressed.

.. Material

Is the fact that the car needed to be partially repainted material, that is, would this
ict be relevant to the ordinary consumer? If the answer is no, there is no fraud.

The idea that a fact may be so inconsequential as to be immaterial is not new. The
»ncept of de minimus injury dates back at least to the Hebrew Scriptures.® A principle
f insignificant shortcomings concerning car sales has been codified by various states in
eir laws.” Indeed, in 1993, Alabama passed a law that nondisclosure was immaterial

95



unless the loss of value exceeded the greater of the two following amounts: $500 or
of the Manufacturer's Suggested Retail Price (MSRP).*

In this case, had Gore purchased his car after the passing of the Al'ajbama law
would have recovered no compensatory damages, not to mention p@ltxve dama
because he simply would not have been able to prove the materiality of his fraud caus
action.’

C. Fact

Apparently cars sold as new, even the best models, typically have defects.’
the jury here decided that, as a result of the touch-up repainting, car was not new.

D. Scienter

The scienter requirement is satisfied if the party charged wi_th frand a
intentionally, that is, it either knew of the falsehood of its misrepresentations or acte;
reckless disregard of the truth. Scienter is proved here because BMW actually knew
the repainting.

E. Justifiable

Is a consumer justified in relying on an automobile dealer to tell t_he truth a
whether the paint of a car sold as new is the original coat? T he court decided here
the answer was yes. E = °“ ‘e consumer is highly educated,'? consumers are
expected to do a :xten sction.”* Nor are they, apparently, expected to ge
expert to inspect the painuug vx a car for them.™

F. Detrimental

~ o detriment Gore suffered is not made clear from the reported opinion. A
all, the car had already been repainted. Perhaps the jury identified with Gore &
consumer making a major investment in a car, only to discover that it is not whg1
expected. But Gore did not quite get a pig in a poke. Maybe the jury felt that a repan
car is simply not as good as new.

G. Reliance

It seems clear that Gore did rely on the dealer and was unaware that his car
been repainted until he brought it in for detailing.

DAMAGES

A. Introduction

96

Perhaps from the birth of what anthropologists might call society, the concept of
action against someone for wrongdoing has been recognized as a right of the injured.” In
civil law,' the typical form of compensation is monetary and the term used is damages.'”
How should compensation for wrongdoing be determined? Since the Hebrew Scriptures
became part of the canon of most of the Western World, it has largely looked to a
principle based on a hypothetical in the Mosaic law.

When men fight, and one of them pushes a pregnant woman and a
miscarriage results, but no other damage ensues, the one
responsible shall be fined according as the woman's husband may
exact from him, the payment to be based on reckoning. But if
other damage ensues, the penalty shall be life for life, eye for eye,
tooth for tooth, hand for hand, foot for foot, burn for bum, wound
for wound, bruise for bruise.'®

In our common law it goes by the name of lex talionis and is defined as "The law
of retaliation; which requires the infliction upon a wrongdoer of the same injury which he
has caused to another.""

This concept has become a fundamental part of our vocabulary. You can find it in
Shakespeare® and in Gilbert and Sullivan.?' In fact, it was widely reported that "An eye
for an eye" was spray-painted outside the Australian hospital where the alleged
serpetrator of last week's Tasmanian massacre was held.”

It seems clear that, especially in the last incident, the notion of interpretation of
-etaliation is fundamental to many people's understanding of "an eye for an eye." Yet,
nany if not most contemporary Bible scholars,” as well as the rabbis of the Talmud,
inderstood this passage to refer exclusively to monetary damages.*

In any case, the concept is one of proportional punishment, as is made abundantly
lear from the words of the text. The rhetorical technique of comparative repetition
:vokes the more contemporary image of scales of justice. Perhaps the idea of the writer
if the passage is that an action has put the world out of kilter and now, to make things
ight again, things must be put back in balance.”

3. Proportionate

It is even more clear from the Hebrew Scriptures that compensation for acts of
egligence, that is, unintentional civil wrongs, was monetary.

When a man opens a pit, or digs a pit and does not cover it, and an ox or an ass
ills into it, the one responsible for the pit must make restitution; he shall pay the price to
1e owner, but shall keep the dead animal.*®

This notion, and the objective of the compensation, was developed in English
>mmon law. "Civil Suits. -- ... [T]he penalties are at times not as severe as under the
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criminal law, being designed to fumish compensation to the plaintiff for some ir
done him, rather than to punish the defendant."?’

The proportionality of compensatory damages is emphasized in the folloy

definition, "... are such as will compensate the injured party for the injury sustained,
nothing more; such as will simply make good or replace the loss caused by the wror
injury.?®

C. Disproportionate
1. Multiple Damages

The earliest record of damages, however, were not of proportionate damages
the Ancient Near East, The Code of Hammurabi, who ruled from 1728 to 1686 B.(
specified multiple damages.”

The Laws 8. If a seignior stole either an ox or a ;heep or an ass or
a pig or a boat, if it belonged to the church (gr) if it belonged tg the
state, he shall make thirtyfold restitution; if it belonged to a private
S o obem oot o00d tenfold. If the thief does not have

ation, he shall be put to death.*

rovided for multiple damages in certain cas
and slaughters it or sells it, he shall pay.ﬁve (
ieep."”* Later Biblical commentators discuss
g concepts of deterrence.”

and 1753 provided for double, treble, or quads
in American law in statutory law most comm
ages given by statute in certain cases, consis‘tlr
actually tripled in amount. The usual practice
ount of the damages, and for the court, on mo

veral prominent examples of multiple damages
;anizations Act of 1970 (RICO)* and antitrust

2. Punitive Damages

Under the common law there are exemplary or, as they als'g more often c
today, punitive damages in addition to any compensatoxz damages.” Examples of
common law awards in England go back at least to 1763.

“Exemplary damages are damages on an increased scale, awarded to the pla

over and above what will barely compensate him for his property lgss, whe're the w
done to him was aggravated by circumstances of violence, oppression, malice, frau
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wanton and wicked conduct on the part of the defendant, and are intended to solace the
slaintiff for mental anguish, laceration of his feelings, shame, degradation, or other
1ggravations of the original wrong, or else to punish the defendant for his evil behavior or
o make an example of him, for which reason they are also called ‘punitive’ or ‘punitory’
lamages or ‘vindictive’ damages and (vulgarly) ‘smart-money.’”*

The term punitive damages implies punishment. This seems odd for a basic
rinciple in the law is that defendants are only punished in criminal and not in civil
ases.’ The deterrence effect of making an example of the defendant is often presented
'y the sole intent of punitive damages. But Justice Stevens, in his majority opinion in the
IMW case, stated clearly that "Punitive damages may properly be imposed to further a

tate's legitimate interests in punishing unlawful conduct "2

In Alabama, the punitive damages requirement is statutorily limited to those
consciously or deliberately engaged in oppression, fraud, wantonness or malice with
gard to the plaintiff."* Therefore in Alabama, as in other states, in business fraud

1s€s, punitive monetary damages may be awarded to the plaintiff in addition to damages
r actual injury.

. Philosophy

Inasmuch as a primary function of punitive damages is punishment, I will take a
1ef look at the philosophy of punishment. The utilitarian philosopher, Jeremy
entham,* argued that "All punishment is mischief: al] punishment in itself is evil."*

hy then do other philosophers argue in favor of punishment? The two most common
asons are retribution and deterrence.

1. Retribution

Those who are in favor of retribution often contend that it is just, that one action

cits another in return.** But this philosophy is not referred to in punitive damages
ses.

2. Deterrence

The objective of deterrence is to prevent similar action in the future. Specific
cerrence 1s intended to deter the specific defendant, whereas general deterrence is
ended to make an example of defendant to deter others. Probably the general

errence notion is closer to the idea of exemplary damages, although both are argued in
ies involving punitive damages.

But can punishment be effective? Keep in mind that Aristotle”” was probably not
iking of punitive damages. He said, "The generality of men are naturally apt to be
1yed by fear rather than by reverence, and to refrain from evil rather because of the
lishment that it brings, than because of its own foulness."*®
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3. Settlements

Many, probably most, cases are settled out of court, even after a jury aw
Plaintiffs facing repeated appeals often feel that justice deferred is justice denied.
potential expense in time and money of repeated appeals often results in settlement:
far less that the trial judgment.

CONSTITUTIONAL REVIEW
A. Excessive Fines

The United States Constitution has been appealed to by defendants who claim
punitive damages are excessive. Punitive damages, like fines, are intended partl
punish and largely to deter the defendant, but whereas fines go to the govermr
punitive damages go to the plaintiff. Therefore, the excessive fines clause of the Ei;
Amendment does not apply to punitive damages because they are not fines.”

B. Substantive Due Process

Constitutional review ¢ unitive damages under the Due Process Clau
particularly its substantive com, ...ent has also been argued. Substantive due pro
Smemmes s —heeen o S 81-~3-1-40n and the legislative process.

ite substantive due process? They may. The Court
se imposes substantive limits "beyond which pena
e fraud case of Pacific Mutual Life Insurance Comg
. damages of $4,000 for medical expenses, $196,00C
‘or punitive damages, four times the amount of all o
Court affirmed, it observed that the due process cls
sults that jar one's constitutional sensibilities"® and
line."®® The Court acknowledged that it is difficul
vard is so "grossly excessive" as to violate substan
1 indeed we cannot, draw a mathematical bright
stable and the constitutionally unacceptable that we
wever, that [a] general concern of reasonablenes
nal calculus."?’

In the 1993 case ot 'I'XO Production Corp. v. Alliance Resources Corp.,® T
tried to cut Alliance out of its share of a West Virginia oil and gas deal. Alliance s
and was awarded $19,000 in damages for legal fees and 526 times that amount,
million, in punitive damages. TXO argued that the punitive damages award was
excessive that it was an unconstitutional arbitrary deprivation of property without
process of law. The Court decided for Alliance, saying that these punitive damages v
a reasonable punishment for TXO's reprehensible conduct and a proper deterren
potential harm.
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The TXO decision was extraordinarily complicated. A majority of the court,
comprising Justices Stevens, Rehnquist, and Blackmun, applied the Haslip test and
determined that the punitive damages award in this case passed. First, they decided that
there was a reasonable relationship between the punitive damage and the actual damages
and potential damages (reasonableness test) and that the financial position of the
defendant was a question of fact and, therefore, a jury question not reasonably subject to
judicial review. (In general courts defer to the jury on questions of fact.) Concurring in
the judgment, but disagreeing with the analysis were Justices Kennedy, Scalia, and
Thomas. Justice Kennedy argued for a substantive due process review that would change
the Haslip test to a rationality test with judicial review of the Jjury's purpose, deterrence
(permitted) or retribution (not), and absence of bias, passion, and prejudice. Justices
Scalia and Thomas argued against substantive due process review since such review, they
argued, would make the eighth amendment's excessive fines clause superfluous. They
10ted that this case did pass procedural due process review. Dissenting were Justices
J'Connor, White (in part), and Souter (in part) who applied the Haslip standard, but
‘ound that the punitive damage awarded failed substantive due process review and that
he court's procedure failed procedural due process review. Such a split decision
romised an exciting finish in the Gore case, and that is, indeed, what happened.

The BMW case came down to a 5-4 decision with four opinions filed. Justice
stevens wrote the opinion for the majority of the court, joined by Justices O'Connor,
Cennedy, Souter, and Breyer. Justice Breyer also filed a concurring opinion in which
ustices O'Connor and Souter joined. Justices Scalia, Thomas, Ginsburg, and Rehnquist
Ul dissented with two separate dissenting opinions filed; Thomas joined Scalia's opinion
ind Rehnquist joined Ginsburg's opinion.*

A central theme in Stevens's opinion is "principles of state sovereignty and
omity."” It seems clear that the jury awarded Gore $4 million based on a multiplication
f the $4,000 compensatory damages award by the approximately 1,000 times BMW had
ailed to disclose similar repairs to other customers throughout the United States. But,
bserved Stevens, it is not the prerogative of a jury in Alabama to punish BMW for its
ctions in other states.”

Stevens next stated that punitive damages should be proportionate to a defendant's
ct,” comparable to "the enormity of his offense.”” But Stevens and the rest of the
1ajority did not think that BMW's offense was such a big deal, lacking all of "the
ggravating factors associated with particularly reprehensible conduct",“perhaps not
rarranting punitive damages at all?

Even if a defendant's behavior is reprehensible, punitive damages may be deemed
nreasonable in light of their ratio to actual damages. Here the punitive damages
warded by the jury were 1,000 times the compensatory damages. The award as
10dified by the Alabama Supreme Court was 500 times the calculated actual harm, less
1an the TXO case. But Stevens here calls the ratio a "breathtaking 500 to 1" and
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quotes with approval Justice O'Connor's dissent in the TXO case that such an award -
"raise a suspicious judicial eyebrow."’®

Moreover, as Stevens noted, "35 times greater than the total damages of a
Alabama consumers who purchased repainted BMW's."” We can see here the prin
of state sovereignty arising once more.

BMW changed its disclosure policy during this case, but, insofar as deterren
concemed, Steven wonders whether a lesser sanction would have been adequai
change BMW's behavior.” In fact, the Alabama Legislature chose a significantly 1
amount, $2,000, as its maximum civil penalty for violation of its Deceptive 1
Practices Act.”

Justice Kennedy, in his concurring opinion, quoted himself in the TXO case
"a strong presumption of validity"* is appropriate for punitive damages awards resu
from fair procedures. Here, Kennedy asserts that the Alabama statute does not adequ
distinguish been serious and less serious conduct resulting in punitive damages awar
Secondly, Kennedy argues that the Alabama courts did not adequately apply their
seven factor test. First, under the reasonable relationship, reprehensibility, and
factor tests Kennedy asks why $56,000 economic harm in Alabama should result in
million award. In short, Kennedy finds that the Alabama Supreme Court exer
inadequate constraint over the jury's punitive damages award. In addition, Kenr
through some extensive economic analysis of the history of the common law, finc

precedent for a award of such relative magnitude.

Justice Scali~ again joined by Justice Thomas, repeats his position that pur
damages is no’ nstitutional issue and, therefore, none of the Supreme Cc
Yoootoooo v -----Jura] due process review.*? And here, he says, there was adec

stice Ginsburg, joined by Chief Justice Rehnquist, and r
: on the court, argues most forcefully that punitive damages
ving given some guidance in its earlier cases, guidance follo
ama Supreme Court, the United States Supreme Court st
ay.” She also seems to feel that the majority is acting perha
n. Ginsburg notes that, despite BMW's failure to raise the
it activities in its post-verdict arguments, the Alabama Sup
‘hem from proper review in this and future cases. Therefore
ey = vae v e e e . -..3'S COmMMents on this issue are moot. She also considers it un
for the United States Supreme Court to take on alone the task of review of pur
damage awards in the state courts.*

RESPONSE

Is there a problem here in need of correction? Or is the Congressional actic
tort reform an overreaction to isolated cases? There is a legal saying that "bad «
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ake bad law." Perhaps the reaction to punitive damages is largely an example of the
lidity of this saying.

Despite the impression one might get from the media, the widely trumpeted
assive jury verdicts rarely bear a close relationship to the plaintiff's eventual recovery.
s explained above, large damage awards are often reduced by appeal and/or out of court
ttlements. In fact, of the top ten judgments of 1993, ranging from $400 to $40 million,
ly three had been collected as of February 1996. The three judgments collected were
itled. In two of these settled cases the amounts were undisclosed. In the third case, a
0.1 mullion verdict was settled for $2 million. The other seven judgments are either
ing appealed or are probably not collectible.®

Moreover, although large awards as in the BMW case gain a great deal of
toriety, they are quite rare. Justice Stevens referred to the BMW case as "an
traordinary case" noting that "this is the first case in decades in which we have found
it a punitive damages award exceeds the constitutional limit."®

Even so, it is clear that punitive damages may exceed all other damages
mbined. Businesses that pay these sizable, hard to predict costs, argue that fairness
mpels tort reform by Congress or the courts. Is it fair for individual plaintiffs to get a
ndfall judgment often as a result not merely of the special merit of their claim, but on
ving been early to trial and due to the vagaries of the jury system?

Possible solutions to these problems include legislative and judicial.
gislatively, Congress has set punitive damage caps in a bill just vetoed by President
inton.”” States may also consider putting a substantial portion of punitive damages
ter attorney fees and expenses) to the state general fund.*®

If a large class of persons is injured by a single company, plaintiffs should be
couraged to bring legitimate claims. But often a slew of similar cases seems to follow
arge award.”

Or a judicial solution, such as clearer guidelines for judicial review of punitive
mages, for example, a multiplier of possible damages to plaintiffs, might be in the
ing. It will be interesting to see what the Supreme Court does.

In conclusion, punitive damages remain an effective tool in fraud cases such as
s one. Without additional damages of some sort, the market would not function
nomically. Companies would not take into consideration injury costs to customers if
'y were likely to get away with them and would continue to commit business fraud. In
ier words, there would neither be specific nor general deterrence of such behavior.
1s would not be just. On the other hand, it also seems unjust to reward a single
untiff because many plaintiffs have been injured. Perhaps some sort of ex post fact
ss action, whereby similarly injured plaintiffs would share such an award, would be
th economically efficient and just.
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ENDNOTES

' BMW of N. Am., Gore v. Bayerische Motoren Werke A.G., No. CV-90-9658
(Jefferson Cir. Ct., Dec. 17, 1990).

* In Stella Liebeck's case against McDonald's a New Mexico jury aw?.rded her
million, later reduced to $640,000, for a scalding she suffered when she spilt hot cofi
her lap.

> BMW of N. Am., Inc. v. Gore, 646 S0.2d 619, 621 (Ala. 1994 ).

* The top, hood, trunk, and quarter panels. BMW of N. Am., Inc. v. Gore, 1996 U.S
LEXIS 3390, n.1 (1996).

> BMW of N. Am., Inc. v. Gore, 656 S0.2d 619 (Ala. 1994)

¢ If in the matter of t'rumah (an offering consisting of produce) one-sixtieth or less (
b'shishim) is not acceptable, it is immaterial. A similar concept exists in the Talmud
the matter of the kashrut (eating acceptability) of meat into which milk has falleg. :
the small possibility of an abandoned child not being of the same status as the majori
the community in which it is found is ignored for determining the orphan's status.

7 BMW argued that "most" or 60% of the states have auto disclosure laws under wh
would not have had to disclose the damage to Dr. Gore's car.

2) (1993).
7/ own experience, contend that a repainted car is not as
as are far more likely to peel and need future repair
riginally repainting is not, perhaps, the best guide t
ation.
1agazine is a valid guide. Even the highly rated Honda ¢
Iiple defects...” Consumer Reports, May 1996, at 52.
Commercial Code, a consumer would be entitled to
cmmeem mememe —nnemmnnee —~-.imercial Code.
'! Certainly, at least, the regional distributor which was responsible for the painting.

'2 In this case, medical doctor.

'* It seems that in this case, the ordinary consumer would not have discovered eviden:
the repainting.

'* Although with cases like this one and those dealing with rolled back odomete:
"new" cars, it might not be a bad idea.
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With some exceptions such as sovereign Immunity.

That is, not criminal law.

Damages: A pecuniary compensation or indemnity which may be recovered in the
yurts by any person who has suffered loss, detriment, or injury, whether to his person,

operty, or rights, through the unlawful act or omission or negligence of another.
lack's Law Dictionary.

Exodus 21:22-24 (Mishpatim). New JPS.
Black's Law Dictionary (rev. 4th ed. 1968).

Haste still pays haste, and leisure answers leisure;
Like doth quit like, and Measure still for Measure.
illiam Shakespeare, Measure for Measure, Act V, Scene 1, Line 440 (1604-05).

My object all sublime
I shall achieve in time --
To make the punishment fit the crime
tlliam Schwenck Gilbert, The Mikado, Act II (1885).

“ury grew in Australia Tuesday at 28-year-old Martin Bryant as he was charged at his
spital bedside over the weekend's Tasmania massacre, and a 35th victim was
covered.

n eye for an eye" proclaimed a message sprayed across an outside wall of the Royal
bart Hospital where Bryant was kept under close police guard, recovering from burns
1 expected to stay ten days. "Eye for an eye" - fury grows as Tasmania massacre man
charged, Deutsche Presse-Agentur, April 30, 1996. See also, Man charged over
smanian massacre as hunt continues for 35th victim, Agence France Presse, April 30,
)6, Australia massacre suspect facing 1 charge, The Commercial Appeal (Memphis),
ril 30, 1996, at 2A; Christian Gysin/Mark Dowdney, Hero of massacre; Brit shot in bid
protect teenage girl from maniac gunman; heroic Briton shot in the face during
smanian massacre, Daily Mirror, May 1, 1996, at 4, 5; Garry West, Australian charged
nass murder case, 35 dead, Reuters, Limited, April 30, 1996; Mark Bendeich, Tight
urity on accused after Australian massacre, Reuters, Limited, April 30, 1996.

rom the context of the passage.

ven if the passage did not mean monetary damages when written, it is clear that it did
n that to the rabbis of the Talmud. This is derived from the Talmudic hermeneutic
mnique of melitza.

)f course this does not necessarily solve the dilemma of what to do with a mass-
‘derer who has killed many times, but can only die once.
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¢ Exodus 21:33-34.
" Charles Herman Kinnane, A First Book on Anglo-American Law 552 (2d ed. 1952

* Black's Law Dictionary. See, McKnight v. Denny, 198 Pa. 323, 47 A. 970, Wa
Power Co., 51 S.C. 296,

* In the Code of Hammurabi, class distinctions of victim and criminal would affec
punishment, economic injury might result in capital punishment, and vica
punishment existed (that is, a child might be punished for its parent's crime). Nor
these elements exist in the Hebrew Scriptures.

*® ANET (Ancient Near Eastern Texts), translated by Theophile J. Meek, at 140.

*! Note that, under the common law, the following would be categorized as an intent:
tort of conversion.

2 Exodus 21:37. Taking of other property results in double damages. Elsew
supplementary damages are provided for, such as adding 20% to the value of an offt
as a maaser sheni if money is given as an offering instead of fruit or to replace a
(hamishito yosef alav).

** See Moshe Greenberg, Some Postulates on Jewish Criminal Law. Rabbinic autho:
include the Talmud (Baba...), Rashi, the Mekhilta, and Ibn Ezra's Yeshulah HaKarai
ichim (ease of theft of ox is harder than the others
s is punished more severely as a deterrence because it w

utes have been identified. Owen, A Punitive Darnr
ems and Reform, 39 Vill. L.Rev. 363, 368 (1994).

sble (and double and quadruple) damages seem to origine
: Owen. Note that there seem to be no such examples in
Hebrew Scriptures. It may be related to the Christian cor

* See 18 U.S.C. Section 1964(c) civil RICO: person whose business or property
been injured as a result of a Section 1962 violation allowed to collect treble dam
court costs, and attorney's fees.

*" See Section 4 of the Clayton Act, 38 Stat. 731, as amended, 15 U.S.C. Sectio
Although note that if the damages assessed are nominal, trebling them still won't arr
to much. See USFL v. NFL, in which the USFL won an award of $3 ($1 x 3).

*® The doctrine as to "punitive damages" in some cases of flagrant injury, under v
double or triple or other damages in excess of the amount necessary to compensate fc
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wctual injury may be assessed, is an exception to this rule [that damages only

>ompensate]. Charles Herman Kinnane, A First Book ola. .
2d ed. 1952), ok on Anglo-American Law 552, n.36

> BMW of N. Am,, Inc. v. Gore, 1996 U.S LEXIS 3
: . ., Inc. v, , .S. S 3390, at *62 (May 21, 1996).
3rief for James D. A. Boyle et al. as Amici Curiae 4-5. (May - See

’ Black's Law DictionaFy. See Springer v. Fuel, Co., 196 Pa.St. 156, 47 A. 370, Scott v.
donald, 165 U.S. 58, Gillingham v. Railroad Co., 35 W.Va. 588, 14 §.E. 243, Morphy v.

Iobl?s, "7 Colo 541, 5 P. 119. Punitive damages are also sometimes colloguially called
punies".

1 Aq:ording to some cases, the'idea of punishment does not enter into the definition of
unitive damages;‘ the term being employed to mean an increased award in view of
upposed aggravation of the injury to the feelings of plaintiff by the wanton or reckless
ct of defendant. Brause v. Brause, 190 Iowa 329, 177 N.W. 65, 70.

BMW of N. Am. v. Gore, 1996 U.S. LEXIS 3390, at *17.

Ala. Code 1975, Sec. 6-11-20.

Who lived from 1748 to 1832.

Jeremy Bentham, Principles of Morals and Legislation, ch. 13, 2.
Retribution (from Latin retribuere, to pay back) (retributive justice)
Something justly deserved; recompense.

Something givgn or demanded in repayment, especially punishment.
Theology. Punishment or reward distributed in a future life based on performance in

1s one.

merican Heritage Dictionary of the English Language (3rd ed. 1992).

Who lived from 384 to 322 B.C.E..

Aristotle, Nicomachean Ethics X.

Who lived from 1796 to 1859.

Horace Mann, Lectures and Reports on Education (1845), 1867 edition, lecture.

Who lived from 1844-1900.

Friedrich Wilhelm Nietzsche, Genealogy of Morals Second Essay, Aphorisﬁ 15
anslated by Horace B. Samuel) (1887).

see Richard A. Posner, Economic Analysis of Law (2d ed. 1977).
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This paper will examine some of the options available for creditors faced
such a problem. Traditional piercing the corporate veil doctrine, as embedded in
law, only goes so far. Many states authorize the disregarding of dominating corpor:
individual forms, but do not authorize further efforts to reach assets belonging t
bankrupt estate. Arguments on policy grounds or to make new law in the stat
possible, but represent a risky effort at best, particularly in states where corporate ids
is a bedrock legal principle rarely disregarded by its judiciary. As a result, ¢
properly belonging within the bankruptcy estate that have undergone multiple trar
may fall beyond the reach of creditors under traditional state law.

This paper examines the issue and offers solutions for the beleaguered cred
Part I will examine traditional piercing the corporate veil under state law, 1
Connecticut state law as a sample because it presents aspects of corporate veil
common to many states. This part will briefly address choice of law issues, exa
Connecticut’s corporate veil law, and through this jurisprudence show the uses, ben
and limitations of traditional corporate veil doctrine.

Part II examines remedies beyond state corporate veil law. This part detail
existence of federal common law regarding piercing the corporate veil. Federal con
law is not only available but must be used when federal policies are thwarted b
limitations of state corporate ve: iw. Using such federal doctrine should be followz
creditors whenever possible because federal law tends to be less deferential of corp
forms and holds tools th * Huld be used to reach well-dissipated assets of the estate.

onal tools available. Federal common law offers va
lissipated assets beyond state corporate veil doctrine.
ated here. First, the doctrine of substantive consolid
2 consolidation joins separate but related bankrupt de
rer, substantive consolidation may also be used to join
ite. Although there is some controversy over the mea
stantive consolidation of non-debtor assets is affirme
ourt, and presents a valuable tool for reaching non-d
rporate assets.

using piercing the corporate veil doctrine to reach ¢

nd associates of the debtor’s controller. Caselaw has

rizes reaching such individuals who may have no ¢
relation 1o tne aeotor, out tnrough the debtor’s owner or controller now hold assets sc
they may fall beyond the reach of the creditors. This line of cases will be examined :
conclusion reached that such cases should be supported as a useful legal tool to 1
hidden assets.
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>ART I THE BENEFITS AND LIMITATIONS OF PIERCING THE CORPO
] RATE
VEIL: AN EXAMINATION OF CONNECTICUT LAW AS A SAMPLE

A. Choice of Law

Fora feder'al bankruptcy court faced with a corporate veil issue, deciding which
f[ate law to apply is not always an automatic process. Traditional doctrine dictates that a
ederal court sitting in diversity applies the choice of law rules of the ~#ntn fm ootiote 2o es
> determine which state’s law is appropriate.?

Although an important first step of analysis, choice of law do.
ngthy debate. However, complexities can raise the question int
’hen the debtor has shifted states of incorporation. For example, C.
1at a Connecticut corporation that reincorporates in another state ca
r conduct that occurred while the corporation was previous
‘onnecticut.> As a result, a Connecticut corporation that moves 1
icorporates there while the bankruptcy is pending (or any other suit
ill face Connecticut law as the applicable law at issue.* Other cont

1d creditors must be aware that choice of law doctrine may raise
ncem.

- Piercing the Corporate Veil Under Connecticut Law

Like other states, Connecticut deems a corporation a discrete entity in which
ockho_lders are not liable for its acts or obligations.” Corporations receive this
otection so that entities working on their behalf can function without fear of personal
prisal for the actions or liabilities of the corporate entity. Indeed, Connecticut law
ants s@gniﬁcant protection to the corporate form and will only pierce that form in
:.rrqord‘lnary situations. As Connecticut jurisprudence states, “[o]rdinarily the corporate
1l 1s pierced only under exceptional circumstances, for example, where the corporation

a mere shell, serving no legitimate purpose, and used primarily as an intermediary to
rpetuate fraud or promote injustice.”

. However, a corporate veil is not an impenetrable shield. If a corporate entity is
»mlnated by a:nother, courts will generally disregard the corporation as a fiction and
1p the protection of immunity.” In determining whether such a threshold of domination

1sts, a b_right line rule does not exist, and the court makes the determination according
the particular facts of each case.®

Under Connecticut law, two theories exist for disregarding the corporate form: the

;trumen‘Fality rule and the identity rule’ To satisfy the instrumentality rule, plaintiff
1st provide three elements:
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(1) Control, not mere majority or complete stock control, but complete
domination, not only of finances but of policy and business practice in
respect to the transaction attacked so that the corporate entity as to this
transaction had at the time no separate mind, will or existence of its own;
(2) that such control must have been used by the defendant to commit
fraud or wrong, to perpetrate the violation of a statutory or other positive
legal duty, or a dishonest or unjust act in contravention of plaintiff’s legal
rights; and (3) that the aforesaid control and breach of duty must
proximately cause the injury or unjust loss complained of."®

The second theory that Connecticut offers to disregard a corporate form is t
identity rule. Rather than requiring control or injury, the identity rule applies “when t
plaintiff shows such a unity of interest and ownership that the independence of t
corporation had in effect ceased or had never begun, and that an adherence to the ficti
of separate identity would serve only to defeat justice and equity[.]”"" The identity rule
most commonly applied where two corporations are controlled by one entity because
the presence of common shareholders or owners and the lack of corporate formalities.
However, individual stockholders have also been found liable under identity theory.
Although many factors may be taken in consideration when determining whether
disregard a corporate form, the overriding consideration addresses the level of domini
exerted by the entity at issue.' Piercing the corporate veil doctrine in Connecticut a
holds flexibility in its execution as well as its methods of determination. If a corpor
veil must be penetrated, it can be pierced only partially and does not compel disregard:

the entire corporate form."

Since the doctrine of disregarding the corporate form is equitable in nature, it
also be disregarded on general principles of equity.'® Where equity demands piercing
corporate form, no requirement of actual fraud need be proven.!” Although so
Con ~isions suggest a fraud requirement,’® proof of actual deceit does
alwe e shown to disregard a corporate form."”

cticut offers a corporate veil law that resonates with many other states. *
in¢ y rule focuses on the use of the corporation as a mere tool for
do tity’s ends. The identity rule addresses a separate though related concet
the exiss—-e of the individuality of the corporation compared with its stockholde
These ruies provide a number of factors as guidance. Resolution of the issue is ultima
a fact sensitive matter, and ultimately rests upon equitable principles.

PART II: PIERCING THE CORPORATE VEIL UNDER FEDERAL COMMON L/
AN OPPORTUNITY FOR EXPANDED REACH BY CREDITORS

A. Piercing the Corporate Veil Under Federal Common Law

Federal common law also articulates its own corporate veil doctrine.
doctrine parallels state law in some respects. For example, considerations sucl

116

ominance ar}d identity are important to both doctrines. However, federal law offers
ome distinctive characteristics to its veil doctrine that may prove use,ful for the creditor.
his section examines corporate veil doctrine in federal common law, focusing on the law
f the Second Circuit in which the state of Connecticut sits, and rev’eals that federal law

ffers better opportunities for piercing a corporation’s veil that its Connecticut
ounterpart.

. Feder_al common law regarding disregarding the corporate form holds many
1.m11f1r requirements to its Connecticut counterpart. “Federal common law allows
iercing of the corporate veil where (1) a corporation uses its alter ego to perpetrate a
raud or (2) where it so dominates and disregards its alter ego’s c¢ 0 o
Iter ,i%o was actually carrying on the controlling corporation’s b

wn.””

.However., unlike Connecticut law, piercing analysis must
eatly 1nt'o the instrumentality or identity doctrine. Accordingly,
ffers a list of considerations for a court to apply for disregarding

ifteen factors have been articulated, particularly useful here

arent/subsidiary relations, to provide guidance on piercing corporat

(1) common or overlapping stock ownership between parent

subsidiary; (2) common or overlapping directors and officers, .., .. __
same qorporate office; (4) inadequate capitalization of subsidiary; (5)
financing of subsidiary by parent; (6) parent exists solely as holding
company'of subsidiaries; (7) parent’s use of subsidiaries property and
gssets as 1t.s own; (8) informal intercorporate loan transactions; (9)
1n§orporat10n of subsidiary caused by parent; (10) parent and subsidiary’s
ﬁhng of consolidated income tax returns; (11) decision-making for
;ubs1diary by parent and principals; (12) subsidiary’s directors do not act
independently in interest of subsidiary but in interest of parent; (13)
contracts between parent and subsidiary that are more favorable to parent;
(14) non-observance of formal legal requirements; (15) existence of fraud,
wrongdoing or injustice to third parties.*'

2

Like Connecticut law, the determination of whether to pierce a corporate veil is an

quitable one and rests on the facts of each case.”

Federal law also offers relaxed requirements to which other states may not

ubscribe. For example, the absence of stock ownership by an entity does not necessarily
reclude .disregarding a corporate form to reach that entity’s assets.
ersons, individuals may be named equitable owner of a company based on their control
ven if they exhibit no formal criteria of ownership.**

2 With reference to

Since a multitude of considerations exist for determining whether to pierce the

orporate veil, more grounds are available from which to do so. Unlike Connecticut
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Shopping Ctr., Inc., 911 F.2d 820, 830-31 (* = ™

%2 Underlying these considerations is the eve 1 that substantive
consolidation is no mere procedural mechanism, but rather affects substantive rig
the parties. In re Food Fair, Inc., 10 B.R. 123, 124 (Bankr. S.D.N.Y. 1981). Acc
consolidation is used “sparingly.” Chemical Bank N.Y. Trust Co., v. Kheel, 369
845, 847 (2d Cir. 1966); In re Lewellyn, 26 B.R. 246, 251 (S.D. Iowa 1982).

* Inre F.A. Potts & Co., 23 B.R. 569, 571 (Bankr. E.D. Pa. 1992); In re Snider B
Inc., 18 B.R. 230, 138 (Bankr. D. Mass. 1982).

> Federal Deposit Insurance Corp., v. Colonial Realty Co., 966 F.2d 57, 61 (2d C.
1992); In re Augie/Restivo Baking Co., 860 F.2d 515, 518 (2d Cir. 1988).

* In re Auto-Train Corp., 810 F.2d 270, 276 (D.C. Cir. 1987).

% The seven factors articulated are:

(1) The presence or absence of consolidated financial statements; (2) The w
interests and ownership between various corporate entities; (3) The existenc
parent and intercorporate guarantees on loans; (4) The degree of difficulty i
segregating and ascertaining individual assets and liabilities; (5) The exister
transfers of assets witho* formal observance of corporate formalities; (6) T.
commingling of assets a  business functions; (7) The profitability of
consolidation at a sinele physical location.

M of New York, 59 B.R. 340, 347 (S.D. Fla. 1986) (citing In 1
1 06, 709 (Bankr. E.D.N.Y. 1984)).
5
5t
55
1.
®Id. at 219.

' E.g., Inte Trueaud, 45 B.R. 658, 662 (Bankr. N.D. Okla. 1985) (“Under its general
equitable powers, 11 U.S.C. § 105(a), a bankruptcy court may substantively consolida
affiliate corporations within a pending case when the assets and liabilities of different
entities are dealt with as if the assets were held by, and the liabilities were incurred by
single entity.”), aff’d, 59 B.R. 973 (N.D. Okla. 1986).

 E.g., Inre Circle Land & Cattle Corp., 213 B.R. 870, 876-77 (Bankr. M.D. Fla. 199,
(rejecting substantive consolidation involving non-debtor party); In re Alpha & Omegc
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Realty, 36 B.R. 416, 417 (Bankr. D. Idaho 1984) (similar). See also Christopher J.
Predko, Note, Substantive Consolidation Involving Non-Debtors: Conceptual afzd
Jurisdictional Difficulties in Bankrupicy, 41 WAYNE L. REV. 741 (1995) (rejecting
substantive consolidation of non-debtor estates).

% In re Gary G. MacDonald, 114 B.R. 326, 330 (Bankr. D. Mass. 1990) (court found
debtor had beneficial interest in stock ostensibly owned by debtor’s father); In re
Landbank Equity Corp., 83 B.R. 362, 373 (E.D. Va. 1987) (bankruptcy court cou%d reach

behind corporate veil and recover from relatives related to the det*~~ " " vhere
corporations were owned and operated by members of one family €
funds from the corporation to various family members); In re Tur 2-

663 (existence of non-debtor corporation entities disregarded and
debtor’s estate).

%107 B.R. 996 (D. Haw. 1989), rev’d, 940 F.2d 1306 (9™ Cir. 1991). Al’[-_.,.l'f" ‘he
opinion was ultimately overturned, its factual underpinnings are still instructive.

% Id. at 1008.
5 Id. at 999.
7 Id. at 1008.

€ Id. at 1007.
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